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NOTICE OF A TYPE II DECISION ON A PROPOSAL IN YOUR NEIGHBORHOOD

The Bureau of Development Services has approved a proposal in your neighborhood. The
mailed copy of this document is only a summary of the decision.

The reasons for the decision are included in the version located on the BDS website
http:/ /www.portlandonline.com/bds/index.cfm?c=46429. Click on the Unincorporated Area

Decisions and the case number. If you disagree with the decision, you can appeal.
Information on how to do so is included at the end of this decision.

CASE FILE NUMBER: LU 20-162817 EN GW
UNINCORPORATED MULTNOMAH COUNTY

GENERAL INFORMATION

Applicant:

Property Owners:

Site Address:
Legal Description:

Tax Account No.:
State ID No.:
Quarter Section:

Neighborhood:
Business District:
District Coalition:
Plan District:

Zoning:

Other Designations:

Tina Farrelly/ Pacific Habitat Services
9450 SW Commerce Circle Suite 180
Wilsonville, OR 97070
tf@pacifichabitat.com / 503-570-0800

Kathi Dordevic and Dean Dordevic
11578 S Riverwood Road
Portland, OR 97219-8451

Harry W Gabriel Jr and Melody Gabriel REV TR
11614 SW Riverwood Road
Portland, OR 97219

11578 S RIVERWOOD ROAD and 11614 S RIVERWOOD ROAD

LOT 4 TL 3100, RIVERWOOD; LOT 5 TL 2900, RIVERWOOD; LOT 4&5
TL 3000, RIVERWOOD

R711300260, R711300310, R711300320

1S1E35AC 03100, 1S1IE35AC 02900, 1S1E35AC 03000

4132

None
None
None
None

Single Dwelling Residential 20,000 (R20)
Environmental Conservation (c)
Greenway River General (g)
Unincorporated Multnomah County
Flood Hazard Area

1900 SW 4th Avenue, Suite # 5000, Portland, OR 97201


http://www.portlandonline.com/bds/index.cfm?c=46429
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Landslide Hazard Area
Resource Site 117-Multnomah County Project

Case Type: Environmental Review (EN) and Greenway Review (GW)
Procedure: Type II, an administrative decision with appeal to the Hearings Officer.

Proposal: The applicants propose to remove an existing shared dock facility on the Willamette
River and replace it with a new shared boat dock. The new construction will include gangways,
landings and a dock supported by piles, as shown on attached site plan.

The proposed development is subject to Environmental Review and Greenway Review, since
it extends through the resource area of the Environmental Conservation overlay zone and
within and riverward of the top of the bank in the Greenway River General overlay zone.

Relevant Approval Criteria: In order to be approved, this proposal must comply with the
approval criteria of Title 33. The relevant criteria are:

s  Environmental Review 33.430.250.E

m Greenway Review 33.440.350

n  Willamette Greenway Design Guidelines

FACTS

Site and Vicinity: The project site is made up of three residentially zoned properties situated
between S Riverwood Drive and the west bank of the Willamette River. Near the street, the
properties are relatively flat; the terrain then slopes down steeply adjacent to the two single-
dwelling residences, which are built into the slope; and on the east side of the houses there are
some flatter yard areas before the bank steepens moderately down to the river toward an
existing shared dock facility. The existing dock is accessed from the residences via a wood deck
and pathway.

Also, though not shown on the applicant’s plans, BES has identified a 10-foot wide public
easement (as-built #21833) that crosses the subject properties and has a public 8-inch
concrete (CSP) sanitary-only sewer within it. The public easement appears to be located east of
the existing houses, and outside of the development area for the proposed dock facilities.

The project plans appear to identify some trees on the riverside of the residence at 11578 S
Riverwood property. No trees are shown on the 11614 S Riverwood property, though trees
appear to be located on that property, based on a site visit on July 22, 2020, and aerial photos.
Between the river and the greenway setback, the shoreline for the properties includes a mix of
nuisance, native, and ornamental plantings. In these areas, based on a site visit and aerial
photos, each yard also appears to include retaining walls or fencing and other outdoor
recreational areas, within or riverward of the greenway setback. Aerial photos over the past
decade appear to show some of these features are relatively new.

The adjacent riverfront properties are developed with houses and several have boat docks. The
property directly across the river is within the City of Milwaukie and is developed as public
park and boat ramp. Johnson Creek flows into the Willamette River at the north end of the
public park, and a Kellogg Creek flows into the Willamette River south of the public boat ramp
and next to a waste water treatment facility located near the south end of the park. Elk Rock
Island is located approximately 1,500 feet south of the subject site.

Natural resources on and around the site are described in greater detail, in the “Environmental
and Greenway Resources” section below.

The project site may have resources of historic, cultural, and scientific value to the general
public and associated Native American tribes, whose ancestors lived in the area and harvested
natural resources for subsistence and spiritual/ceremonial uses.
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Environmental and Greenway Resources: The site lies at approximate river mile 18.5 in an
unincorporated area of Multnomah County, known as Dunthorpe, between the city boundaries
of Portland and Lake Oswego. The ordinary high water (OHW) elevation of the river in the
project area is approximately 22 feet (NAVD88) and the Ordinary low water (OLW) elevation is
approximately 5 feet (NAVD88). The channel width is approximately 1,300 feet, at OHW
between the subject site and the public park across the river. The 100-year floodplain within
the project area is 36.2 feet elevation (NAVDS88), as shown on the Flood Insurance Rate Map
(Map Number 41051C0O360H).

The subject properties are within Resource Site 117-A: Dunthorpe, as mapped in the Inventory
of Natural, Scenic and Open Space Resources for Multnomah County Unincorporated Urban Areas
(2002). Overall, Resource Site 117-A is approximately 660 acres and the general boundaries

are Lewis and Clark College/Riverview Cemetery (north), Willamette River (east), the county
line at Iron Mountain Road (south), and Terwilliger Boulevard (west). This area is composed
primarily of low-density residential development and within the resource site, there are both
aquatic and terrestrial habitats, including streams and ravines flowing to the Willamette River
and Tryon Creek, and rock cliffs above the Willamette River. Resource Site 117-A has a habitat
rating of 55 (the habitat rating range for all City and County sites is 6-106).

Valuable resources found within Resource Site 117-A include perennial and seasonal streams,
palustrine wetlands, springs, forest, fish and wildlife, special status species, groundwater, and
open space. Functional values include water quality, flood attenuation/storage, fish and
wildlife habitat, slope stabilization/soil anchoring, groundwater recharge and discharge, and
water supply and heritage. Additional functional values include sediment trapping and
pollutant/nutrient removal, storm drainage, land use buffering, education, recreation and
scenic amenities.

The primary resources found at the project site include the vegetated bank, mudflats/shallow
water habitat, and the waterway along the Willamette River, which afford fish and wildlife
habitat, flood storage, groundwater recharge, and scenic amenities.

Additionally, as noted in the BES response (Exhibit E.1): The site has also been identified as a
Special Habitat Area by the City’s Natural Resource Inventory Recommended Draft. Special
Habitat Areas contain unique resource features or functions that are important to the City’s
native fish and wildlife populations.

The applicants’ narrative (Exhibit A.1) notes there are 5 species listed under the federal
Endangered Species Act (ESA) with the potential to occur in the project area, including Chinook
and coho salmon and steelhead trout. In addition, the project area contains designated Critical
Habitat, Essential Fish Habitat, and Essential Salmonid Habitat, as defined by the Oregon
Department of State Lands (DSL).

The applicant’s narrative also notes [c[hannel dynamics in this reach of the river are influenced
by the overall flow regime of the lower Willamette River, which is tidally influenced; the local
effects of flow around Elk Rock Island and a rock outcropping immediately south/upstream of the
action area; the local influence of municipal discharges across the river; and the local influence of
inflows from Johnson Creek. Within the project area, the current configuration of the floating
walkway may add to sediment accretion by blocking or slowing flow velocities through the
inshore areas and allowing sediment to accumulate more readily. The largest contributing factor
to this pattern of accretion, however, is likely a result of flow hydrodynamics at the bend in the
river where the project is located. Typically, in rivers, erosion occurs at concave and accumulation
occurs at convex parts of the bends. The location of the project area coincides with a convex part
of the bend in the river that likely provokes specific flow hydrodynamics and excessive deposition
of sediment.

As described in the Willamette River Greenway Plan, the Willamette River and its riverbanks are
a natural resource of inestimable statewide importance. The north boundary of Resource Site
117-A abuts Resource Site 23.7 (Rank III) of the Lower Willamette River Wildlife Habitat


https://www.portlandoregon.gov/bps/article/158478
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Inventory (1986). The habitat areas at the project site and surrounding Dunthorpe area were
not included in the Lower Willamette River Wildlife Habitat Inventory, as Multnomah County
had jurisdiction of the area when that inventory was created in 1986. As such, the nearest
designated Rank I and Rank II wildlife habitat areas are approximately 2 miles or more
downstream of the site and include the shoreline between the Sellwood Bridge and Willamette
Park (Sites 23.4A and 23.5) on the west bank of the Willamette River and the shoreline and
uplands at Oaks Bottom (Sites 21.1A, 21.1B) on the east side of river.

The subject site does not have a designated Greenway trail, viewpoint, or view corridor.

Zoning: The site is in the Residential 20,000 (R20) base zone. The single-dwelling zones are
intended to preserve land for housing and to provide housing opportunities for individual
households.

The site is also within the following overlay zones:

= Environmental Conservation (c) conserves important resources and functional values in
areas where the resources and functional values can be protected while allowing
environmentally sensitive urban development.

= Greenway River General (g) allows for uses and development which are consistent with the
base zoning, which allow for public use and enjoyment of the riverfront, and which enhance
the river's natural and scenic qualities.

On March 1, 2021, the overlay zones on the subject properties and surrounding properties
were changed as part of a legislative project River Plan/South Reach; however, this review is
conducted based on the overlay zones in effect at the time of the application.

Land Use History: City records indicate 10 prior land use reviews were conducted for these
properties when they were under the jurisdiction of Multnomah County. The reviews are
primarily related to the construction of the existing houses and related accessory structures or
changes to the property boundaries. Several of the cases have conditions, which must continue
to be met, including:

= MUP 14-91 WRG: Willamette River Greenway Review for replacement house (11578 S
Riverwood)

Condition 2. Prior to issuance of building permits, provide a landscape plan for the area
between the house and the riverbank. Plans shall include at least two deciduous and two
evergreen trees which will break the silhouette of the house as viewed from the river.
Deciduous trees shall be at least 2-inch caliper at the time of planting (London Plane Tree is
recommended). The evergreen tree shall be at least 6-ft. height at the time of planting
(Incense Cedar or Hogan Cedar are recommended). Required trees shall be maintained in a
healthy state and allowed to grow to maturity.

= MUP 11-97 WRG: Willamette River Greenway Review to remove an existing structure and
construct a new single family dwelling (11614 S Riverwood)

Condition 3. The applicant shall cease development of the project in the event an object or
objects of cultural significance are found and contact this office and the State Historic
Preservation Office (SHPO) in compliance with Oregon Revised Statues.

Agency and Neighborhood Review: A Notice of Proposal in your Neighborhood was mailed on
September 29, 2020.

1. Agency Review: Several agencies have responded to this proposal. Please see the noted
exhibits for details. The comments are also addressed under the appropriate criteria for
review of the proposal.
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The Site Development Section of BDS (Exhibit E.1) responded with information about
flood hazards, balanced cut/fill and no-rise requirements, geotechnical requirements,
erosion control, and dock construction requirements that will apply at the time of permit
review.

The Bureau of Environmental Services (Exhibit E.2) provided information about sanitary
sewer services and storm water management requirements, and details about site
considerations and construction methods related to the protection of riparian resources.
Also, as noted above, BES has identified that a 10-foot wide public easement (as-built
#21833) crosses the subject properties and has a public 8-inch concrete (CSP) sanitary-
only sewer within it.

The Life Safety Section of BDS (Exhibit E.3) notes a separate Building Permit is required
for the work proposed and the proposal must be designed to meet all applicable building
codes and ordinances.

The Oregon Department of State Lands (DSL) provided a Wetland Land Use Notification
response (Exhibit E.4), which indicates the Willamette River is a state-owned waterway. The
DSL response notes the proposed project appears it will impact Essential Salmonid Habitat
and requires a state permit. The DSL response notes there is an active permit (APP 57733)
and lease (AU10190) for the project. The DSL response also notes a federal permit may be
required by the Army Corps of Engineers. Based on a phone conversation with DSL Staff on
March 31, 2021, the DSL permit (57733-RF) has been issued.

Portland Fire (Exhibit E.5) and Portland Transportation (Exhibit E.6) responded with no
issues about the proposal.

The applicant provided a service agency form from the following:
= Lake Oswego Fire Department (Exhibit A.2) indicates fire department access, hydrant
location and fire flow are adequate for the project.

2. Neighborhood Review: No written responses have been received.
ZONING CODE APPROVAL CRITERIA

ANALYSIS: After the initial notice was mailed and a site visit was conducted, the project plans
were revised to show other elements, including a fire pit, gazebo, fence, rock walls, and non-
native ornamental plantings, which have been installed within the Environmental Conservation
overlay and within or riverward of the greenway setback (Exhibit C.5). The applicants have
been informed that only river-dependent and river-related development is allowed in these
locations, unless approved through a Greenway Goal Exception, Greenway Review and
Environmental Review. The applicants have not applied for a Greenway Goal Exception; nor
have they addressed how these features satisfy the Greenway Review or Environmental Review
approval criteria, as part of the pending land use case.

Instead, the applicants indicate the fencing and gazebo on 11614 S Riverwood will be relocated,
but they do not provide any details on the new locations. No changes are proposed to the fire
pit, rock walls or the non-native ornamental plantings, which appear to include invasive
bamboo species on 11578 S Riverwood.

Since these features have not been evaluated as part of this review or a prior land use review,
they are not allowed within the Environmental Conservation overlay and within or riverward of
the greenway setback, unless approved through a subsequent land use review.

ENVIRONMENTAL AND GREENWAY REVIEW: This proposal must satisfy the approval
criteria for both the Environmental Review and the Greenway Review. Findings for these
reviews are provided below:

= 33.430.250 Environmental Review Approval Criteria
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= 33.440.350 Greenway Review Approval Criteria
Only the applicable Environmental Review and Greenway Review approval criteria are listed.

Environmental Review Approval Criteria: 33.430.250
E. Other development in the Environmental Conservation zone or within the Transition

Area only. In Environmental Conservation zones or for development within the

Transition Area only, the applicant's impact evaluation must demonstrate that all of

the following are met:

1. Proposed development minimizes the loss of resources and functional values,
consistent with allowing those uses generally permitted or allowed in the base
zone without a land use review;

2. Proposed development locations, designs, and construction methods are less
detrimental to identified resources and functional values than other practicable
and significantly different alternatives;

3. There will be no significant detrimental impact on resources and functional values
in areas designated to be left undisturbed;

4. The mitigation plan demonstrates that all significant detrimental impacts on
resources and functional values will be compensated for;

5. Mitigation will occur within the same watershed as the proposed use or
development and within the Portland city limits except when the purpose of the
mitigation could be better provided elsewhere; and

6. The applicant owns the mitigation site; possesses a legal instrument that is
approved by the City (such as an easement or deed restriction) sufficient to carry
out and ensure the success of the mitigation program; or can demonstrate legal
authority to acquire property through eminent domain.

Greenway Review Approval Criteria: 33.440.350

A. The Willamette Greenway design guidelines must be met for all Greenway reviews.
e Issue C. Natural Riverbank and Riparian Habitat
e Issue D. Riverbank Stabilization Treatments
e Issue E. Landscape Treatments

E. Development within the greenway setback. The applicant must show that the
proposed development or fill within the greenway setback will not have a significant
detrimental environmental impact on Rank I and II wildlife habitat areas on the
riverbank. Habitat rankings are found in the Lower Willamette River Wildlife Habitat
Inventory.

F. Development riverward of the greenway setback. The applicant must show that the
proposed development or fill riverward of the greenway setback will comply with all
of the following criteria:

1. The proposal will not result in the significant loss of biological productivity in the
river;

2. The riverbank will be protected from wave and wake damage;

3. The proposal will not:
a) Restrict boat access to adjacent properties;
b) Interfere with the commercial navigational use of the river, including

transiting, turning, passing, and berthing movements;

c) Interfere with fishing use of the river;
d) Significantly add to recreational boating congestion;

4. The request will not significantly interfere with beaches that are open to the
public.

Findings: These criteria address comparable requirements, so BDS Land Use Services staff
combined the findings for both the Environmental and Greenway Reviews for ease of review
and readability.

The findings provide an evaluation of the proposed project purpose and alternatives; the
anticipated project impacts; and the proposed mitigation measures. Where a proposal can
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comply with the criteria with mitigation measures or limitations, BDS Land Use Services staff
may apply conditions to ensure the approval criteria will be met (33.800.050.A).

Project Purpose and Alternatives: The applicants’ stated project purpose is to re-establish
year-round aquatic recreation at the site so that the dock is accessible by boat during all river
stages and includes riparian plantings to support the aquatic ecosystem and habitat-forming
processes.

Project-specific objectives include the following:

1. Maintain aquatic recreational use and private boat access.

2. Re-establish boat access during all water stages with a minimum 10 foot depth below
the dock at OLW (sediment elevation of -5 feet NAVD88).

3. Avoid the line between Navigation Buoys #6 and #8 and the area within 50 feet of the
line to retain channel clearance.

4. Avoid blocking river access from neighboring properties.

S. Avoid and/or minimize environmental impacts (e.g. to shallow water habitat).

The applicants’ narrative (Exhibits A.1 and A.2) indicates their preferred alternative was
selected after considering options that included: no action; dredge; and no-dredge alternatives.

The applicants rejected the no action and dredge options, because a no action scenario would
not provide the desired river access, and dredge options would impact shallow water habitat.
The no-dredge alternatives are summarized below:

Option 2) Re-orient Existing Dock: The existing dock would be re-oriented 90 degrees so that
boats could enter the slips from the east, in slightly deeper water. The existing batter piles
would have to be moved to accommodate the new orientation. A re-orientation of the existing
dock would still bottom out at OLW.

The applicants determined this would not provide boat access during all water stages and
rejected this alternative.

Option 3) Modify the dock shape and locate a new dock 190 feet east-southeast of the
existing dock (Applicants’ Preferred Alternative): The dock would be moved to an area with
sediment elevation ranging from -5 feet to -8 feet elevation (NAVDS8S8). The existing piles would
have to be moved to accommodate the gangway extension. Additional piles for the new dock
would be necessary. The depth of water beneath the re-located dock would be approximately
10 to 13 feet at OLW.

The applicants determined Option 3 would provide the desired year-round boat access and
not impinge upon neighboring properties as compared to Option 4.

Option 4) Relocate dock 200 feet south: The dock would be moved to an area with sediment
elevation ranging from 6 feet to 4 feet elevation (NAVDS88). The majority of the dock would
bottom out at OLW. The existing piles would have to be moved or anchors used to secure the
dock and gangway in the new location. Additional gangway piles or anchors would be
necessary because of the increased gangway length. A portion of the gangway would have to
be floating if piles could not be installed to support an elevated gangway. This alternative
was requested to be considered by the Department of State Lands (Melinda Butterfield);
however, the alternative would position the dock riverward of property not owned by the
applicants. The property to the south utilizes the riverfront for paddle craft and a small
floating dock.

The applicants rejected this alternative, as it would position the dock riverward of property
not owned by the applicants.

Option 4V) Install a new dock and land-based connection on the river frontage of 11614 S
Riverwood and establish a new access easement for 11578 S Riverwood: At the request of
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BDS LUS Staff, the applicants explored if a shorter dock system was feasible and provided
information about an alternative to place a new land-based connection, gangway and dock
system on the south end of one of the properties. The applicants’ indicated this location
would result in the dock projecting into the river nearly as far as Option 3, create additional
disturbance for a new land-based connection, and necessitate a new easement to provide
access to the shared dock.

The applicants rejected this alternative, noting they object to providing a new access
easement.

Option 5) Share Adjacent Private Docks: Though not specifically noted as an alternative in
their submittal, the applicants’ narrative (Exhibit A.1) suggests they explored obtaining
dock access via their neighbors with existing dock. The narrative indicates: Neighboring
property owners are not willing to sell or have the applicant’s boat dock in front of their
riverfront property line.

Certainly, this alternative would avoid new impacts, and the removal of the applicants’
existing dock would alleviate on-going impacts to the mudflats. However, the applicants
rejected this alternative noting they could not secure access to nearby private docks.

Based on these factors, it appears the applicants’ preferred alternative, Option 3, is the only
alternative that meets their project purpose; and residential docks have historically been
allowed as accessory features associated with a primary residence. Therefore, Option 3 is
evaluated in more detail below.

Potential Project Impacts: The applicants acknowledge all development within the Willamette
River has the potential to result in the loss of biological productivity in the river, since
overwater structures shade habitat and provide a safe haven for predators that feed on ESA
listed juvenile salmon and steelhead migrating through the area.

Overall, the applicants have characterized the project-related impacts to include the temporary
in-water disturbances due to the removal of the existing dock, pilings, floating walkways and
gangways and the construction of the proposed piling, gangways, landings and dock; and the
applicants indicate the project will have a temporary impact area of 16,000 square feet, and a
permanent impact area of 2,660 square feet, below OHW. The applicants indicate there won'’t
be any detrimental impacts to other identified resources or function outside of the in-water
work areas. The applicants note the proposed dock will be located S0 feet from the navigational
channel, and assert the dock facility will not interfere with commercial navigational use of the
river or transiting, turning, passing and berthing movements, boat access to adjacent
properties, fishing use of the river, or beach access.

The applicants assert the only permanent impacts are from the 2,660 square foot footprint of
the dock facility itself. However, the new in-water development will extend into the river
approximately 385 feet riverward of the OHW which is nearly one-third of the total 1,300-foot
width of the river at this location. Based on the overall size and location of the dock facility, it
is more likely that nearly the entire DSL lease area (at least 90 feet by at least 383 feet)
including the dock, gangways, piles, and area around these elements will be permanently
impacted, due to changes in light and shading and scour and deposition patterns under and
adjacent to the dock facility. These changes can disrupt fish and wildlife behavior, as noted in
the applicants’ submittal, and will warrant human adaptations to changes in boating
circulation and access to fishing and beaches in the immediate vicinity. Therefore, a more
robust and extensive mitigation regime appears warranted, as described in more detail in the
Mitigation Measures section, below.

The proposal also includes two flashing lights on the dock (Exhibit C.3), which the applicants
note are United States Coast Guard (USCG) approved yellow flashing lights, which flash every
four seconds, 15 flashes per minute. The applicants indicate the USCG have mandated the use
of the flashing lights, via the DSL permit, due to the dock’s close proximity to the navigation
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buoys in the river channel. The applicants acknowledge the flashing lights may result in some
disturbances or behavior modifications on fish and wildlife species, but offer no information
about how those impacts will be tempered, except to suggest other dock changes will mitigate
for such impacts (Exhibit A.3). However, after the submittal of this application, new regulations
were adopted with the intent of minimizing the impacts of lighting on resources and these will
be applied as a condition to ensure lighting impacts are tempered. With a condition that the
dock lighting must meet the exterior lighting requirements of 33.475.230, the lighting impacts
should be minimized.

Mitigation Measures: To temper impacts from the development, the applicants indicate the
size, materials, and placement of the dock system has been designed to avoid and minimize
damage to the aquatic environments; the construction areas and methods have been selected
to limit impacts to existing shoreline vegetation and shallow water habitat areas and the
species that are dependent on those areas; and mitigation measures will be implemented to
counter the impacts that cannot be avoided and to replace riparian vegetation that contributes
to the habitat values of the site and surrounding area. Additionally, the proposed mitigation
will occur within the project site, which is owned by the applicants.

The mitigation measures include the following:

Dock Design Features: The dock is proposed to be installed in a deep water area to provide
year-round boat access without dredging and to limit impacts to the in-water and shoreline
habitat on and adjacent to the site. The dock is proposed to be 8 feet wide and 90 feet long with
a 10 foot by 8 foot attached landing, supported by five 16-inch diameter steel pipe piles. The
gangway system is proposed to consist of 4 elevated gangway segments (S feet wide and 85-95
feet long each) supported by eight 12-inch diameter steel pipe piles, and will be attached to the
deck, which currently provides access to the existing dock. The applicants’ narrative indicates
the size of the dock facility is the minimum necessary to accommodate their watercraft and,
according to the dock designer, support the proposed gangway system and withstand the large
wakes experienced in the area.

The applicants’ narrative (Exhibit A.1 and A.2) indicates the materials, light transmission, and
in-water work windows for the proposed dock facility align with many of the National Marine
Fisheries Service SLOPES standards and the Oregon Department of Fish and Wildlife
recommendations for residential docks. However, the narrative acknowledges those agency’s
standards for dock size and distance from shoreline are exceeded.

In any event, with the application of conditions to ensure the proposed dock materials
(including steel piles, and open grating decking and gangways) are applied, at the time of
development, as shown on the project plans, these materials and design features are expected
to help to limit the project impacts.

Construction Management: The applicants’ narrative indicates the removal of the existing
pilings, gangway and dock and the installation of the new dock facility will be conducted from a
temporary work barge in the river. The temporary work barge will also be used for all staging
and materials storage for the dock facility. The applicant’s narrative initially indicated
construction work might also include a rubber tire crane deployed from the temporary work
barge. However, BDS LUS Staff cited concerns about the impacts the rubber tire crane could
have on the mudflats, and noted those impacts were not addressed in the narrative. In
response, the applicants revised the proposal to remove the rubber tire crane contingency,
noting the contractor indicated all the waterway work could be accomplished from the barge
(Exhibit A.3). However, the project plans still refer to the rubber tire crane, so BDS LUS Staff
have modified the project plans to note that option is not approved (Exhibit C.6). Similarly, a
condition will be applied that all pilings, gangways, and other dock elements may only be
installed via temporary barge.

The applicants’ narrative (Exhibit A.1) also indicates a variety of conservation measures that
have been incorporated into the proposed project design to minimize and avoid adverse effects
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to ESA-listed fish species, their designated Critical Habitat elements, and Essential Fish
Habitat (EFH). These measures include a specific in-water work window (July 1 to October 31),
pollution controls, and construction methods, which are expected to help reduce impacts, and
will be applied as conditions.

Nuisance plant removal, mitigation plant installation, and monitoring: Once the dock removal
and new dock installation is complete, the applicants propose to remove nuisance species and
install and maintain and monitor native plantings in a designated mitigation area (Exhibits C.7
and C.8), below OHW, which is shown as approximately 7,192 square feet in size. The proposal
indicates all land based work is to be conducted with hand-held equipment, with access
provided through existing yard areas. The project plans include a preliminary plant list for the
project, and note the final planting plan may include alternative native species based on
availability. BDS LUS Staff have no objection to some flexibility in the plant species, as
discussed in more detail below, but Oregon ash will not be allowed, as the applicants’ have
proposed. This prohibition is due to concerns that the emerald ash borer may impact the long-
term health of the local ash population, as noted in the BES response.

BDS LUS Staff are aware of the applicants’ interest in enhancing the vegetative cover below
OHW, but have concerns about the practicality and long-term success of plantings in that area,
given the dynamic daily and seasonal tidal changes to the river levels. In response to staff
concerns, the applicants have proposed an alternate contingency nuisance plant removal and
planting area, above OHW, on either side of the existing deck connection for the dock gangways
(Exhibits C.7 and C.8), which is shown as 4,256 square feet or approximately 59 percent of the
size of the proposed below OHW mitigation area. The applicants note plantings will be installed
in this contingency area, in the event the other plantings do not succeed below OHW. BDS LUS
Staff find the “contingency area” is a more appropriate planting area, with a higher likelihood of
success, since that area is less affected by tidal changes and more easily accessible to provide
supplemental watering and on-going maintenance. Shifting the mitigation area to a location
above OHW also opens up options for a wider range of suitable plantings.

Further, the applicants’ narrative notes no tree removal is proposed and no impacts to trees
are anticipated, as follows: Because the plantings will be installed by hand without the use of
mechanized equipment, temporary construction fencing, or sediment fencing will not be installed.
The landscape contractor will be instructed to avoid existing tree roots when removing nuisance
plants and during planting. No root pruning will be allowed within the critical root zone, or one
half of the root protection zone radius. Outside of the critical root zone, roots smaller than 2-
inches in diameter may be pruned clean to sound wood with a sharp saw as necessary to avoid
pulling and tearing roots. The identified trees are outside of the work area(s) proposed by the
applicant; however, several trees and the root protection zones of several nearby trees are
within an area that BDS LUS Staff have identified as suitable for additional mitigation,
described below. In any event, BDS LUS Staff concur it is acceptable to forego standard tree
protection and construction fencing, provided a certified arborist oversees all ground disturbing
activities within the approved planting areas.

As noted above, BDS LUS Staff find an additional and more extensive mitigation planting area
is warranted to provide more significant improvements to the shoreline habitat. A Mitigation
Planting Area, between the OHW and the west boundary of the greenway setback, which is
approximately 50 feet wide by 326 feet long, corresponds to the in-water impact area of at least
90 feet by at least 383 feet. While upland plantings won'’t directly offset the anticipated in-water
impacts, a more extensive vegetated corridor will improve nearshore ecosystem functions and
support native species biodiversity along the river’s edge, which will contribute to the overall
habitat and scenic values of the Willamette Greenway.

To accomplish these mitigation measures, the following conditions will be applied:

Within the Mitigation Planting Area, which includes the entire area, between the OHW and the
west boundary of the greenway setback, excepting the existing path/deck access to the dock,
as noted on Exhibit C.8, the following shall occur:
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All mitigation activities shall be conducted in accordance with the instructions of a certified

arborist to ensure none of the existing trees are damaged.

All vegetation on the Nuisance Plan List and unpermitted development (fencing, gazebo, fire pit,

walls) shall be removed.

All work shall be conducted with hand-held equipment.

Native plantings shall be installed as follows:

= Atleast 9 trees shall be installed on 11614 S Riverwood and at least 3 trees shall be
installed on 11578 S Riverwood.

= At least six shrubs and eight groundcover shall be installed for every 200 square feet of
Mitigation Planting Area.

= At least 3 tree species, 4 shrub species and 5 groundcover species must be provided.

= All plantings shall be native species selected from the Portland Plant List, except Oregon
Ash (Fraxinus latifolia) is not allowed.

= All plantings must be non-clonal in origin, seed source must be as local as possible, and
plants must be nursery propagated unless transplanted from on-site areas approved for
disturbance. The Mitigation Plan must specify that plant materials are to be used for
restoration purposes and the use of pesticides, fungicides or fertilizers, and the staking of
trees must not be employed.

= Trees must be a minimum %2-inch caliper, bareroot, or live stakes, unless they are oak or
madrone, which may be one gallon size. Shrubs must be a minimum of one gallon size or
bareroot. All other species must be a minimum of four-inch pots or equivalent.

Native plantings between OLW and OHW are allowable, as proposed on Exhibit C.7, but are not
required per this review.

The applicants propose to install the bank plantings after the in-water work is conducted;
however, there appears to be no reason the upland work could not occur first, since the work
areas are distinct and separate and there is little overlap between the in-water work window
(July 1 to October 31) and the planting season (October 1 to March 31). Advancing the overall
mitigation efforts in a timely manner also ensures the shoreline environment will be enhanced
as soon as practicable. Therefore, conditions will be applied which provide the applicants the
option to conduct the upland work prior to issuance of the dock permit or to provide a
performance guarantee for the mitigation work, in the event the dock permit is issued outside
of the planting season.

The applicant has proposed to monitor the new plantings and invasive species within the
mitigation area for one year. However, limiting intrusion into planted areas by invasive species,
as well as providing water during the dry summer months for the first few years, is expected to
help to ensure the long-term survival of the mitigation plantings. Therefore, an extended
monitoring period will be required. A minimum two-year monitoring period is expected to
provide improved assurance that the mitigation plantings succeed and meet the project goals.
Additionally, as noted in the Zoning Code, all required mitigation plantings must be maintained
to survive to maturity (33.248.090).

Summary Findings: As discussed in these findings, with conditions regarding the dock facility
design and construction methods and additional mitigation efforts to enhance the site’s upland
functions, measures will be applied to ensure the work is conducted to minimize potential
impacts to migrating and rearing aquatic species that are dependent on shallow water habitat
and to improve riparian vegetation that contributes to the habitat values of the site and
surrounding area. As such, the negative effects of the proposed dock system to resources and
functions of the Environmental Conservation zone and to the Willamette River’s hydrologic,
geomorphic, biological, and chemical/nutrient functions will be minimized or mitigated.
Accordingly, with the application of the noted conditions, these criteria are met.

DEVELOPMENT STANDARDS

Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all requirements of Title 11
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can be met, and that all development standards of Title 33 can be met or have received an
Adjustment or Modification via a land use review, prior to the approval of a building or zoning
permit.

The environmental standards in Zoning Code Section 33.430.140.D through S (except L) apply
to the proposal. Standard 33.430.140.D has been addressed by this Environmental Review. All
other applicable standards must be shown to be met at permit time.

CONCLUSIONS
The applicants propose to remove an existing private shared dock and replace it with a new
private shared dock on the Willamette River for river recreation and private boat moorage.

The proposed dock system will consist of elevated gangway segments; a river level gangway
landing; the dock; and supporting piles.

Residential docks have historically been allowed as accessory features associated with a
primary residence, and the applicants have demonstrated their preferred alternative will have
the fewest impacts of the “no-dredge” alternatives that meet their project purpose.

To reduce impacts to the aquatic environment, the dock and gangway system have been
designed to minimize impacts to upland and shallow water habitat, employ durable materials,
and generally align with federal and state guidelines for residential docks.

To reduce construction impacts, all river components will be removed or installed from a
floating barge; and construction activities in the upland areas will be limited to the removal of
unpermitted elements and nuisance species and the installation of mitigation plantings.

These efforts will temper impacts to the aquatic and upland environment by providing more
shade and diverse vegetation along the shoreline, which will help to filter and cool rainwater
and support a wide array of insect, bird, and other wildlife species, thus improving the overall
health of the existing riverfront habitat on the subject properties.

With conditions described throughout this report regarding the design, construction and
mitigation for the dock facility, the proposal will meet the applicable approval criteria and can
be approved.

ADMINISTRATIVE DECISION
Approval of an Environmental Review and Greenway Review for:

The removal of an existing dock and pilings and for the construction of a new dock facility
(pilings, gangways and gangway landing and a floating dock); within the Greenway River
General and Environmental Conservation overlay zones, and in substantial conformance with
Exhibits C.5, C.6, C.7 and C.8, as modified by BDS LUS Staff, subject to the following
conditions:

A. The Conditions of Approval listed below, shall be noted on appropriate plan sheets

submitted for permits_(building, Zoning, grading, Site Development, erosion control, etc.).

1. The dock lighting must meet the exterior lighting requirements of 33.475.230.

2. Permit plans shall include the following statement, "Any field changes shall be in
substantial conformance with approved LU 20-162817 EN GW Exhibits C.5,
C.6, C.7 and C.8, as modified by BDS LUS Staff, and signed and dated June
8, 2021

3. Building Permits shall not be finaled until the BDS Zoning Permit for inspection of
mitigation actions required in Condition C is finaled.

B. Prior to issuance of BDS building permits for the proposed dock facility, the applicants
shall complete one of the following:



Decision Notice for LU 20-162817 EN GW Page 13

= Option 1: Obtain and finalize a BDS Zoning Permit for all Mitigation Planting Area
actions, per Condition C; or

= Option 2) Provide a performance guarantee for the all Mitigation Planting Area
actions, per Condition C, which outlines that those actions must be completed
during the next planting season (October 1 and March 31) and prior to the dock
permit being finalized. The performance guarantee must be in accordance with the
Zoning Code (33.700.050).

C. The applicant shall obtain a BDS Zoning Permit for approval and inspection of the
following mitigation actions within the Mitigation Planting Area, which includes the
entire area between the Ordinary High Water (OHW) line and the west boundary of the
greenway setback (25-feet from top of bank), excepting the existing path/deck access to
the dock, as noted on Exhibit C.8:
1. All mitigation activities shall be conducted in accordance with the instructions of a
certified arborist to ensure none of the existing trees are damaged.
2. All vegetation on the Nuisance Plan List and unpermitted development (fencing,
gazebo, fire pit, walls) shall be removed.
3. All work shall be conducted with hand-held equipment.
4. Native plantings shall be installed as follows:
= At least 9 trees shall be installed on 11614 S Riverwood (two tax lots) and at
least 3 trees shall be installed on 11578 S Riverwood.

= At least six shrubs and eight groundcover shall be installed for every 200 square
feet of Mitigation Planting Area.

= At least 3 tree species, 4 shrub species and 5 groundcover species must be
provided.

= All plantings shall be native species selected from the Portland Plant List, except
Oregon Ash (Fraxinus latifolia) is not allowed.

= All plantings must be non-clonal in origin, seed source must be as local as
possible, and plants must be nursery propagated unless transplanted from on-
site areas approved for disturbance. The Mitigation Plan must specify that plant
materials are to be used for restoration purposes and the use of pesticides,
fungicides or fertilizers, and the staking of trees must not be employed.

= Trees must be a minimum %2-inch caliper, bareroot, or live stakes, unless they
are oak or madrone, which may be one gallon size. Shrubs must be a minimum
of one gallon size or bareroot. All other species must be a minimum of four-inch
pots or equivalent.

= Plantings shall be installed between October 1 and March 31 (the planting
season).

5. After installing the required mitigation plantings, the applicant shall request
inspection of mitigation plantings and final the BDS Zoning Permit.

6. All mitigation shrubs and trees shall be marked in the field by a tag attached to the
top of the plant for easy identification by the City Inspector; or the applicant shall
arrange to accompany the BDS inspector to the site to locate mitigation plantings
for inspection. If tape is used it shall be a contrasting color that is easily seen and
identified.

D. The landowner shall monitor the required plantings for two years to ensure survival and
replacement as described below. The landowner is responsible for ongoing survival of
required plantings beyond the designated two-year monitoring period. The landowner shall:
1. Submit two annual monitoring and maintenance reports for review and approval to the

Land Use Services Division of the Bureau of Development Services containing the

monitoring information described below. Submit the first report within 12 months

following the final inspection approval of the initial Zoning Permit required under

Condition C. Submit a second report 12 months following the date of the first

monitoring report. Monitoring reports shall contain the following information:

a. A count of the number of planted trees that have died. One replacement tree must
be planted for each dead tree (replacement must occur within one planting season).
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b. Specify plant replacement location. The first monitoring report shall specify if the
alternative planting location was utilized due to inability to establish plants in the
preferred planting location.

c. The percent coverage of native shrubs and ground covers. If less than 80 percent of
the mitigation planting area is covered with native shrubs or groundcovers at the
time of the annual count, additional shrubs and groundcovers shall be planted to
reach 80 percent cover (replacement must occur within one planting season).

d. A list of replacement plants that were installed.

e. Photographs of the mitigation area and a site plan, in conformance with approved,
Mitigation Plan, showing the location and direction of photos.

f. An estimate of percent cover of invasive species (English ivy, Himalayan blackberry,
reed canarygrass, teasel, clematis) within 10 feet of all plantings. Invasive species
must not exceed 15 percent cover during the monitoring period.

E. Failure to comply with any of these conditions may result in the City’s reconsideration
of this land use approval pursuant to Portland Zoning Code Section 33.700.040 and /or
enforcement of these conditions in any manner authorized by law.

Note: In addition to the requirements of the Zoning Code, all uses and development must
comply with other applicable City, regional, state and federal regulations. This decision applies
to only the City's environmental and greenway regulations. Activities which the City regulates
through PCC 33.430 and 33.440 may also be regulated by other agencies. In cases of
overlapping City, Special District, Regional, State, or Federal regulations, the more stringent
regulations will control. City approval does not imply approval by other agencies.

Staff Planner: Kate Green

Decision rendered by: %an on June 8, 2021.

By authority of the Director of the Bureau of Development Services

Decision mailed: June 11, 2021.

About this Decision. This land use decision is not a permit for development. Permits may
be required prior to any work. Contact the Development Services Center at 503-823-7310 for
information about permits.

Procedural Information. The application for this land use review was submitted on June 30,
2020, and was determined to be complete on September 24, 2020.

Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under
the regulations in effect at the time the application was submitted, provided that the
application is complete at the time of submittal, or complete within 180 days. Therefore, this
application was reviewed against the Zoning Code in effect on June 30, 2020.

ORS 227.178 states the City must issue a final decision on Land Use Review applications
within 120-days of the application being deemed complete. The 120-day review period may be
waived or extended at the request of the applicant. In this case, the applicant requested that
the 120-day review period be extended (Exhibit A.6). Unless further extended by the applicant,
the 120 days will expire on: September 24, 2021.

Some of the information contained in this report was provided by the applicant. As
required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the
applicant to show that the approval criteria are met. The Bureau of Development Services has
independently reviewed the information submitted by the applicant and has included this
information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.
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Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans,
and labeled as such.

These conditions of approval run with the land, unless modified by future land use reviews.
As used in the conditions, the term “applicant” includes the applicant for this land use review,
any person undertaking development pursuant to this land use review, the proprietor of the
use or development approved by this land use review, and the current owner and future
owners of the property subject to this land use review.

Appealing this decision. This decision may be appealed, and if appealed a hearing will be
held. The appeal application form can be accessed at
https://www.portlandoregon.gov/bds/45477. Appeals must be received by 4:30 PM on June
25, 2021. The completed appeal application form must be emailed to
LandUselntake@portlandoregon.gov and to the planner listed on the first page of this
decision. If you do not have access to e-mail, please telephone the planner listed on the front
page of this notice about submitting the appeal application. An appeal fee of $250 will be
charged. Once the completed appeal application form is received, Bureau of Development
Services staff will contact you regarding paying the appeal fee. The appeal fee will be refunded
if the appellant prevails.

Appeal fee waivers. Multnomah County may cover the appeal fees for their recognized
associations. An appeal filed by a recognized association must be submitted to the City with
either the appropriate fee or the attached form signed by the County. Contact Multnomah
County at 503-988-3043, 1600 SE 190, Portland, OR 97233.

If you are interested in viewing information in this file, please contact the planner listed on the
front of this notice. The planner can email you documents from the file. A fee would be
required for all requests for paper copies of file documents. Additional information about the
City of Portland, and city bureaus is available online at https://www.portland.gov. A digital
copy of the Portland Zoning Code is available online at

https:/ /www.portlandoregon.gov/zoningcode.

Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will
be notified of the date and time of the hearing. The decision of the Hearings Officer is final; any
further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within 21 days
of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact LUBA at
775 Summer St NE, Suite 330, Salem, Oregon 97301-1283, or phone 1-503-373-1265 for
further information.

Failure to raise an issue by the close of the record at or following the final hearing on this case,
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Hearings Officer an
opportunity to respond to it, that also may preclude an appeal to LUBA on that issue.

Recording the final decision.

If this Land Use Review is approved the final decision will be recorded with the Multnomah

County Recorder.

e Unless appealed, the final decision will be recorded after June 25, 2021 by the Bureau of
Development Services.

The applicant, builder, or a representative does not need to record the final decision with the
Multnomah County Recorder.

For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503-823-0625.

Expiration of this approval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.


mailto:LandUseIntake@portlandoregon.gov
https://www.portland.gov/
https://www.portlandoregon.gov/zoningcode
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Where a site has received approval for multiple developments, and a building permit is not
issued for all of the approved development within three years of the date of the final decision, a
new land use review will be required before a permit will be issued for the remaining
development, subject to the Zoning Code in effect at that time.

Applying for your permits. A building permit, occupancy permit, or development permit may

be required before carrying out an approved project. At the time they apply for a permit,

permittees must demonstrate compliance with:

e All conditions imposed herein;

e All applicable development standards, unless specifically exempted as part of this land use
review,

e All requirements of the building code; and

e All provisions of the Municipal Code of the City of Portland, and all other applicable
ordinances, provisions and regulations of the City.

EXHIBITS
NOT ATTACHED UNLESS INDICATED

A. Applicant’s Statement
1. Initial Submittal, June 30, 2020
2. Revised Submittal, September 24, 2020
a. Memo in response to incomplete application letter
b. Narrative and Plan updates
Supplemental Submittal, February 18, 2021
Amended Submittal, April 20, 2021
Emails re: USCG lights, May 5, 2021
Timeline Extension, November 3, 2020
B. Zonmg Map (attached)
C. Plans/Drawings:
Proposed Overall Site Plan, Figure 5
Proposed Project Area Site Plan, Figure SA
Lighting Plan, Figure 5B
Overall Construction Management Plan, Figure 6
Project Area Construction Management Plan, Figure 6A (attached)
Cross Sections, Figure 6B (attached)
Overall Mitigation Site Plan, Figure 7 (attached)
Project Area Mitigation Site Plan, Figure 7A (attached)
Existing Conditions Overall Site Plan, Figure 4
10 Existing Conditions Project Area Site Plan, Figure 4A
D. Notification information:
1. Mailing list
2. Mailed notice
E. Agency Responses:
Site Development/BDS
Bureau of Environmental Services
Life Safety/BDS
Oregon Division of State Lands
Portland Fire
Bureau of Transportation Engineering and Development Review
Correspondence [none received]
Other:
1. Original LU Application
2. Letter to applicant re: incomplete application
3. Correspondence to/from applicant
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The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five business days prior to the
event if you need special accommodations. Call 503-823-7300 (TTY 503-823-6868).
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